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1                    *  *  *

2               MR. QUINN:  I think before we

3 have the witness sworn, we need to address

4 one thing that Mr. Menker and I have agreed

5 upon and needs to be on the record.  And that

6 is that we have agreed that our firm as

7 opposed to the Court Reporter will file the

8 deposition and the exhibit -- the deposition

9 transcripts -- script, excuse me, and the

10 exhibits with the Trademark Trial and Appeal

11 Board.

12               Right, Mr. Menker?

13               MR. MENKER:  That's correct.

14               MR. QUINN:  Okay.  Any other

15 stipulations from your end, Mr. Menker?

16               MR. MENKER:  Not that I can

17 think of.

18               MR. QUINN:  Okay.  I'd like to

19 propose that the -- that the witness be

20 permitted to sign the transcript in front of

21 any notary as opposed to having the Court

22 Reporter come back and be the person to --

23 that he signs in front of.

24               MR. MENKER:  That's fine.
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1               MR. QUINN:  Okay.  We also

2 stipulate that the StonCor registrations that

3 were attached to the Notice of Opposition are

4 of record and are in evidence as the --

5               MR. MENKER:  I think the Board

6 already said as much.

7               MR. QUINN:  I believe that -- I

8 believe that's correct, but I just wanted to

9 see, make sure that we're in agreement

10 between the two of us to that effect.

11               Okay?

12               MR. MENKER:  Yup, I agree that

13 the registrations are made of record.

14               MR. QUINN:  Okay.

15               Please go ahead and swear the

16 witness then.

17               MICHAEL JEWELL, having been

18 duly sworn, was examined and testified as

19 follows:

20 EXAMINATION OF MR. JEWELL BY MR. QUINN:

21 Q.    Mr. Jewell, you're here today as a

22 spokesman for StonCor Group, Inc., correct?

23 A.    Yes.

24 Q.    And you realize that your testimony
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1 today is binding on StonCor Group, Inc.,

2 correct?

3 A.    Yes.

4 Q.    And you are spokesman for the

5 corporation in your capacity as an officer of

6 the corporation today, correct?

7 A.    Yes.

8 Q.    Mr. Jewell, what is your education,

9 past high school?

10 A.    I have a Bachelor of Science degree in

11 Chemical Engineering.

12 Q.    And from where did you obtain that

13 degree?

14 A.    From Drexel University in Philadelphia.

15 Q.    And when did you obtain it?

16 A.    In 1986.

17 Q.    And are you a citizen of the United

18 States?

19 A.    Yes.

20 Q.    And what is your residential address?

21 A.    116 Green Briar Road, Delran,

22 D-e-l-r-a-n, New Jersey 08075.

23 Q.    And just for the record, by whom are

24 you employed?
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1 A.    I work for the Stonhard Division of

2 StonCor Group, Inc.

3 Q.    And what is your position there?

4 A.    I am the Vice President of Marketing.

5 Q.    And how long have you held that

6 position?

7 A.    Nine years.

8 Q.    How long have you been employed by

9 StonCor Group or its predecessors in

10 interest?

11 A.    Twenty-three years.

12 Q.    And what other positions did you hold

13 before becoming Vice President of Marketing?

14 A.    I was a Technical Service Engineer, I

15 was a Product Manager.  I've been the

16 Director of Technical Service, the Director

17 of Marketing, International Business

18 Development Manager and now the Vice

19 President of Marketing.

20 Q.    And when you stated your employment you

21 stated the Stonhard Division of StonCor.

22 Would you tell us the business of StonCor and

23 then the business of Stonhard Division?

24 A.    StonCor is a management company that
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1 operates as a -- an entity that reports

2 directly to our parent company, which is RPM,

3 a publicly traded company.  StonCor is in the

4 business of -- of many different products,

5 corrosion protection, flooring, wall

6 coatings, fiberglass reinforced grating

7 materials.  And Stonhard is the floor and

8 wall covering division under StonCor.

9 Q.    So the business of Stonhard is

10 floors -- flooring and wall --

11 A.    Wall coatings.

12 Q.    Wall coatings, okay.

13       How about services, does Stonhard offer

14 any service?

15 A.    Yes, Stonhard is a total turnkey

16 supplier.  We manufacture the materials.  We

17 actually hold the contract to install those

18 materials and we do aftermarket service of

19 those materials as well.

20 Q.    Would you explain what you mean by a

21 "total turnkey supplier"?

22 A.    Because we -- we are the manufacturer,

23 but we also hold the contract on the

24 installation and service, which is in our --



Page 11

1 in our industry fairly unique.  Most

2 companies are either a supplier of material

3 or they are an applicator contractor and we

4 do the whole package.

5 Q.    Would you describe in general terms the

6 types of customers to whom StonCor offers --

7 pardon me, Stonhard, Division of StonCor

8 offers and sells its products?

9 A.    Traditionally, our -- the customers we

10 would sell to are manufacturers that produce

11 anything from food processing manufacturers

12 to general manufacturing, automobile

13 manufacturers, machine shops, those types of

14 applications.  We have in the last ten years

15 branched out into more commercial and public

16 space-type applications, so now large general

17 contractors that are building sports venues,

18 or hospitals, or schools, those types of

19 applications as well.  That probably

20 represents about 30 percent of our business.

21 Q.    So, for example, in -- what is the

22 breakdown between the flooring part of the

23 business and the coating part of the

24 business, percentage-wise?
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1 A.    Flooring versus wall coating?

2 Q.    Yes.

3 A.    About -- anywhere from I'd say seven to

4 ten percent of our business is wall coating

5 and -- and the balance is flooring.

6 Q.    And to whom do you approach when you're

7 going to try to make a sale, what --

8 better -- better -- withdraw that.

9       What type of -- or what would be the

10 typical position of the individual you would

11 approach in an organization when you go to

12 make a sale?

13 A.    Depending on the application in the

14 market, we sell to the enduser, the actual

15 building owner in many cases.  So if there's

16 a food processing facility, we would call

17 directly on and sell directly to that plant

18 location.

19       In the case of commercial work, new

20 construction, many times we're selling to --

21 or the majority of the time we're selling to

22 a general contractor.  And we would be

23 calling on and making sales calls and

24 promoting our sales to those general
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1 contractors.

2       In addition, we have a small sales team

3 of about 15 that call on and sell to

4 architects and specifiers, because in the new

5 construction side of our business a vast

6 majority of that work is guided by

7 specification of the product.

8 Q.    Do your people call on architects?

9 A.    Yes.

10 Q.    Is an architect what you would specify

11 as a specifier?

12 A.    Yes, architects, engineers and

13 specification writers.

14 Q.    Are those products sold through

15 salaried representatives, or commission

16 salespersons, independent reps or what?

17 A.    Yeah, our sales force is a combination

18 of salaried and commissioned employees.  So

19 our sales force of about 150 are all direct

20 employees.  There are no sales -- there are

21 no agents or reps.

22 Q.    And about how many projects or sales do

23 you make annually of the flooring product?

24 A.    Somewhere between 10 and 15,000
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1 individual contracts a year.

2 Q.    In the United States?

3 A.    In the United States.

4 Q.    And what would be the approximate

5 dollar value of that?

6 A.    About right around $100 million

7 annually in the United States.

8 Q.    In the United States?

9 A.    Yes.

10 Q.    Does StonCor own trademarks for its

11 various products?

12 A.    Yes.

13 Q.    What are the trademarks owned by

14 StonCor for its products that are sold in the

15 construction industry?

16 A.    Ooh, many.  Stonhard is trademarked.

17 And then we have trademarks for many of the

18 products that we sell; Stonclad, Stonkote,

19 Stonshield, Stonblend, Stoncrest, Stoncrete,

20 Stonfil, Stonliner, Stonlok, Stonlux,

21 Stonfil, Stonseal, Stonset.  That's probably

22 not all of them.

23               MR. QUINN:  For the Court

24 Reporter's edification, all of those start



Page 15

1 with the letters S-t-o-n, but there is no "e"

2 after the "n."

3 BY MR. QUINN:

4 Q.    Mr. Jewell, I'd like you to take a look

5 at Exhibit 1 and have the Court Reporter mark

6 that for identification.

7               (Exhibit Opposer-1, TTAB

8 Trademark Opposition 91181621 StonCorGroup,

9 Inc. v. Les Pierres Stonedge, Inc., is marked

10 for identification)

11 BY MR. QUINN:

12 Q.    And would you identify Exhibit 1 for

13 us?

14 A.    It is the -- give me a second.

15       Oh, it is the Notice of Opposition to

16 the mark Stonedge.

17 Q.    And would you turn to page 23 of

18 Exhibit 1?

19 A.    Okay.

20 Q.    And do you see listed there a number of

21 trademarks?

22 A.    Yes.

23 Q.    Are those trademarks all marks for

24 StonCor's flooring products and related --
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1 what are those trademarks for?  Let's state

2 it better.

3 A.    That's a list of trademarks for

4 Stonhard's flooring products, lining products

5 and wall coatings.

6 Q.    Okay.  And would you briefly tell,

7 recite each mark and a short statement of

8 what the product is that is sold under that

9 mark?

10 A.    Yes.

11       Stonblend is a decorative quartz

12 flooring material used for industrial and

13 commercial applications.

14       Stonclad is a -- an industrial floor

15 surfacing material, used primarily in

16 manufacturing.

17       Stoncrete is a cementitious cement

18 based lining and resurfacing material that's

19 used for industrial applications.

20       Stonfil is a patching and repair

21 material for vertical and horizontal

22 surfaces.

23       Stonliner is a polymeric lining

24 material that's used for containment linings,
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1 tank linings, outdoor-type applications.

2       Stonlok is a prefabricated interlocking

3 floor tile.

4       Stonset is a polymer-based patching and

5 repair grout.  It's used for filling large

6 deep areas and for pitching and sloping

7 floors.

8       Stonshield is a textured quartz

9 flooring system for industrial and commercial

10 applications.

11       Stonkote is a coating material that's

12 used primarily as a topcoat on the Stonclad

13 product line, but can be used as a

14 stand-alone floor coating.

15       Stoncrest is the same as Stonkote,

16 except it's solvent based.  It's used for a

17 topcoat in industrial applications of our

18 Stonclad line, as well as a stand-alone

19 coating.

20       Stonhard is the name of our division.

21       Stonlux is a floor that's smooth,

22 glossy surface that's used for clean rooms.

23 It's used for antistatic applications,

24 primarily in the electronics, manufacturing
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1 industry.

2       Stonproof is a polymeric waterproof

3 membrane that's used underneath many of our

4 floor systems.

5       And Stonseal is a polyurethane topcoat

6 that's used as a topping on many of our

7 flooring systems and can also be used as a

8 stand-alone coating.

9 Q.    You described the product sold under

10 the mark Stoncrete.  Isn't it true that

11 StonCor's literature sometimes describes that

12 product as a grout?

13 A.    Yes.

14 Q.    And you described the product sold

15 under the mark Stonfil.  Isn't it true that

16 StonCor's literature sometimes describes that

17 product as a mortar?

18 A.    Yes.

19 Q.    And the same question with the mark

20 Stonliner, isn't it sometimes described as a

21 mortar in Ston --

22 A.    Yes, yes, Stonliner.

23 Q.    -- StonCor's literature?

24 A.    Yes.
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1 Q.    And with respect to the mark Stonlok,

2 you have a flooring tile product, correct,

3 under that mark?

4 A.    Yes.

5 Q.    You also have an adhesive product sold

6 under that mark?

7 A.    That's correct.

8 Q.    Okay.  What are the importance of these

9 trademarks owned by StonCor, if any?

10 A.    We believe that they are, you know,

11 representative of -- of Stonhard and our

12 position in the marketplace.  They're all

13 selected because of their inter-relation to

14 the name Stonhard.

15 Q.    Do they -- in -- do they -- strike

16 that.

17       You testified with respect to the mark

18 Stonhard that it was your division name.

19 Does the mark Stonhard appear on the products

20 when they're sold?

21 A.    It appears on all the packaging, as

22 well as on all the literature.

23 Q.    So all the packaging when the product

24 is shipped out to a job site?
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1 A.    Yes.

2 Q.    It appears on that?

3 A.    Mm-hum.

4               THE COURT REPORTER:  Yes?

5               THE WITNESS:  Yes.  Sorry.

6 BY MR. QUINN:

7 Q.    So do other marks appear on individual

8 products as well?

9 A.    When an individual product is shipped,

10 its packaging would have the Stonhard mark on

11 the -- on the packaging, as well as the --

12 the name of the individual product.  So if

13 it's a, for example, Stonclad, it would be in

14 a box that says Stonclad, but it would also

15 carry the Stonhard mark.

16 Q.    I see.

17       Direct your attention to page 2 of the

18 Exhibit 1.

19 A.    Okay.

20 Q.    And, particularly, paragraph 3 thereon,

21 which states, and I quote, StonCor

22 manufacturers and sells, inter alia, epoxy

23 resin and polymer -- and polymer based

24 floorings and coatings, under the mark
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1 Stonblend, in interstate commerce in the

2 United States of America, and with its

3 predecessors in interest, has continuously

4 done so from at least as early as about 1992

5 through the present.

6       Do you see that paragraph?

7 A.    Yes.

8 Q.    Is that a true and correct statement?

9 A.    Yes.

10 Q.    The next paragraph reads, As a

11 result -- and that's paragraph 4 on page 2,

12 it reads, As a result of long, uninterrupted,

13 exclusive and continuing use of the trademark

14 Stonblend in interstate commerce,

15 substantially throughout the United States,

16 on and in connection with epoxy resin and

17 polymer based floorings and coatings, StonCor

18 owns common law rights in the mark Stonblend

19 for use on and in connection with such epoxy

20 resin and polymer based floorings and

21 coatings and products reasonably related

22 thereto.  As a result of such long,

23 uninterrupted, exclusive and continuing use

24 of the mark Stonblend in interstate commerce,
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1 substantially throughout the United States on

2 and in connection with such epoxy resin and

3 polymer based floorings and coatings, the

4 mark Stonblend has come to be recognized in

5 the trade and in the minds of the relevant

6 consuming public as identifying StonCor, Inc.

7 as the source of origin of such epoxy resin

8 and polymer based floorings and coatings sold

9 under and bearing the mark Stonblend.

10       Is that a true statement?

11 A.    Yes.

12 Q.    You believe that to be true?

13 A.    I do.

14 Q.    Paragraph 5 on page 3 reads and I

15 quote, StonCor, Inc. owns United States

16 trademark registration 1,712,857, issued

17 8 September 1992, for the mark Stonblend for

18 use on and in connection with floors and

19 flooring systems, multi-component mixtures of

20 epoxies, curing agents and aggregates, and

21 multi-component mortars.  United States

22 trademark registration 1,712,857 for the mark

23 Stonblend is valid, in force, and has

24 acquired incontestable status through the
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1 filing and acceptance of declarations under

2 15 U.S.C. 1058 and 1065.  United States

3 trademark registration 1,712,857 for the mark

4 Stonblend is prima facie evidence of

5 StonCor's exclusive right to use the mark

6 Stonblend in commerce on and in connection

7 with floors and flooring systems,

8 multi-component mixtures of epoxies, curing

9 agents and aggregates, and multi-component

10 mortars.

11       Do you agree with that statement?

12 A.    Yes.

13 Q.    That's a true statement?

14 A.    Yes.

15 Q.    Paragraph 6 reads, Pursuant to

16 application 76/650,832, Les Pierres seeks

17 registration of the mark Stonedge for use on

18 and in connection with "precast decorative

19 stone" in international class 19.  As a

20 result of the similarity in sound and

21 commercial connotation of StonCor's

22 registered and common law trademark Stonblend

23 and the mark Stonedge, which is the subject

24 of Les Pierres' application for registration
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1 as referenced above, the related nature of

2 the goods sold by StonCor under the mark

3 Stonblend to the goods sold by Les Pierres --

4 pardon me, to be sold by Les Pierres

5 under the trademark Stonedge, and the related

6 and common channels of trade in which the

7 goods of StonCor and Les Pierres are likely

8 to move and in which StonCor and LesPierres

9 do and will conduct their respective

10 businesses, there is a likelihood of

11 confusion between StonCor's trademark

12 Stonblend and the mark Stonedge, which

13 Les Pierres seeks to register based on use of

14 the same, such that StonCor will be damaged

15 by any registration of the mark Stonedge.

16       Do you see that paragraph?

17 A.    Yes.

18 Q.    Do you agree with that paragraph?

19 A.    Yes.

20 Q.    Do you think that's a true statement?

21 A.    Yes.

22 Q.    Okay.

23               MR. QUINN:  Off the record for

24 a minute.
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1               (Off-the-record discussion)

2 BY MR. QUINN:

3 Q.    Mr. Jewell, would you now turn to

4 Exhibit 43?

5               (Off-the-record discussion)

6               MR. QUINN:  Back on the record.

7               We want to -- Mr. Menker and I

8 have agreed and the Defendant -- and the

9 Applicant has stipulated, we're stipulating

10 that Mr. Jewell would testify similarly with

11 the same answers with respect to the

12 remaining paragraphs of the Notice of

13 Opposition down through paragraph 38.

14               Correct, Mr. Menker?

15               MR. MENKER:  Correct.

16               And I guess if Mr. Jewell will

17 say that as well, that will be great.

18               THE WITNESS:  Yes.

19               MR. QUINN:  Yes.

20               Through paragraph 37, pardon

21 me.  Okay.

22               Mr. Menker, are you still

23 there?

24               MR. MENKER:  Yes.
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1               MR. QUINN:  Okay.  We got a

2 little feedback there.

3 BY MR. QUINN:

4 Q.    Now, would you turn to Exhibit 43?

5 A.    Okay.

6               MR. QUINN:  And I'm going to

7 ask the Court Reporter to mark that.

8               (Exhibit Opposer-43, Documents,

9 are marked for identification)

10 BY MR. QUINN:

11 Q.    And can you identify Exhibit 43?  Take

12 a look through it, it's multi pages.

13 A.    It appears to be copies of brochure

14 pages, as well as printed pages from

15 Les Pierres's website for Techo-Bloc, as well

16 as other advertising and literature.

17 Q.    That's correct.

18       These are documents that Les Pierres

19 provided to StonCor pursuant to the document

20 production request in the opposition

21 proceeding.  And you can see Les Pierres's

22 document number on the -- each one of the

23 documents.

24 A.    Okay.
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1 Q.    I'd like you to turn to document --

2 this one doesn't seem to have a number.  I

3 believe it would be LPS0009.

4 A.    Okay.  It is.

5 Q.    Well, it's hidden, yes.

6       And familiarize -- take a minute to

7 familiarize yourself with the products shown

8 on that page.

9 A.    (At which time the Witness reviews the

10 document).

11       Okay.

12 Q.    And what are the product -- or how

13 would you describe the product that's shown

14 there on document -- page 0009 of Exhibit 43?

15 A.    Well, according to the -- the heading

16 on the document, it's a pillar cap, which I

17 imagine in this picture is the very top of

18 those pillars.  And it appears to be made of

19 either stone or some sort of composite

20 material.  And it's all printed in French,

21 so...

22 Q.    On the basis of what you're inferring

23 or the implications you're taking from the

24 document there and the -- the assumption
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1 you're making about the product, how would

2 that product be installed?

3 A.    By -- by whom or how?

4 Q.    No.  How?  What materials would be

5 used; what would be done; how would it be

6 installed?

7 A.    I would -- my estimate it would be

8 installed using either mortar or an adhesive

9 to -- to build the pillars and cap them.

10 Generally, it's either a cement mortar or

11 some sort of polymer modified mortar or

12 adhesive that's used to hold these things

13 together.

14 Q.    And does StonCor make and sell any

15 product or products that could be used to

16 fulfill that function?

17 A.    We make products that could be used as

18 the mortar or adhesive layers, not the actual

19 capping stone.

20 Q.    And what trademarks are those products

21 sold under?

22 A.    Stonlok, Stoncrete, Stonset, Stonfil

23 are all used for those types of -- could be

24 used for those types of applications.
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1 Q.    I'd like you to turn two more pages to

2 page -- or the page of Exhibit 43 that's

3 marked LPS0011.

4 A.    Okay.

5 Q.    And look at the photographs that appear

6 in the upper portion of that page.  And that

7 page is written in English.  You can read --

8 A.    Okay.

9 Q.    -- the description there, please?

10 A.    Okay.

11 Q.    To yourself.

12 A.    Mm-hum.

13       (At which time the Witness reviews the

14 document).

15       Okay.

16 Q.    And at the right do you see six

17 pictures with different titles emblazoned on

18 the pictures?

19 A.    Yes.

20 Q.    Just read those titles so we're sure

21 for identification where you're referring.

22 A.    Masonry, Pillar Caps, Slabs, Steps,

23 Stone Veneers and Walls.

24 Q.    And does StonCor make and sell any
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1 products that could be used in the

2 installation of these masonry, pillar caps,

3 slabs, steps, stone veneers and walls?

4 A.    Our cementitious and polymer modified

5 mortars and grouts could be used in the

6 application of stone block, brick, masonry,

7 those types of things.

8 Q.    The type of thing that we're seeing

9 here; is that what you're saying?

10 A.    It is possible, yes.

11 Q.    And what trademarks are those products

12 sold under?

13 A.    Stoncrete, Stonset, Stonlok, Stonfil.

14 Q.    And all of the packages of those

15 trademarks would also bear -- or those

16 products, pardon me, all of the packages of

17 any such products would also bear the mark

18 Stonhard --

19 A.    Yes.

20 Q.    -- is that correct?

21       Thank you.

22       Turn to page LPS0017 and 0018, if you

23 would, please, of Exhibit 43.

24 A.    Okay.
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1 Q.    What do you see there?

2 A.    These are specification pages for

3 pillar caps, 17 is for one size and 18 is for

4 another size cap.

5 Q.    Are these the same item that you

6 discussed earlier that could be installed

7 using StonCor products?

8 A.    Yes.

9 Q.    Thank you.

10       And turn now to page LPS00020 of

11 Exhibit 43.

12 A.    Okay.

13 Q.    What -- what does that page show?

14 A.    It's a page from the Techo-Bloc

15 website.  And it again shows Stonedge pillar

16 caps on -- and the same, you know, pictures

17 of the pillar caps, as well as application

18 photographs.

19 Q.    And does that page show in the lower

20 center of the page different colors, even

21 though this page is printed in black and

22 white?

23 A.    There are three photos that show three

24 different products with different names under
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1 them.  I assume that those are colors, where

2 it says View Colors.  So, yes.

3 Q.    The -- the StonCor products that you

4 mentioned earlier that could be used in the

5 installation of a pillar cap, are those

6 available in different colors?

7 A.    They could be.

8 Q.    One or more of them?

9 A.    They could be made in different colors.

10 Primarily, they are -- they are a gray color,

11 but they could be made in different colors.

12 Stonset is generally gray.  Stonlok is made

13 in three different colors.  And Stoncrete is

14 primarily gray, but could be pigmented.  And

15 Stonfil, as well, it's made in two different

16 colors.

17 Q.    Thank you.

18       Would you turn to page LPS0025 of

19 Exhibit 43?

20 A.    Okay.

21 Q.    And what -- and what do you see there?

22 A.    It's another specification page for

23 Stonedge Series Techo-Bloc.  They appear to

24 be -- well, this says 45-degree corners.  So
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1 it's a block with a bevelled edge on it.

2 Q.    And could -- could the same -- how

3 would these pieces be installed?

4 A.    Well, based on the photograph at the

5 bottom, they appear to be used to -- if

6 they're used on a wall surface, I would guess

7 where the -- a corner meets or if they -- you

8 just wanted a bevelled edge on your -- on

9 your, you know, wall or whatever that you

10 were building.

11 Q.    And would any of the StonCor products

12 that you described earlier, the mortars and

13 grouts be used in such installation?

14 A.    They could be, yes.

15 Q.    And turn to the next page, please.

16 A.    Okay.

17 Q.    That is page LPS0026.  What do you see

18 there?

19 A.    Techo-Bloc Stonedge Series,

20 Chantilly II, which appears to be some sort

21 of a stone or a simulated stone.

22 Q.    Is it a facing?

23 A.    It looks like a -- yeah, it's large

24 rock face.  So it appears to be a facing or a
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1 cladding-type material.

2 Q.    And could the StonCor materials --

3 products that we mentioned earlier be used in

4 the installation of these facing material?

5 A.    They could be, yes.

6 Q.    Would you turn to page LPS0028 and look

7 at that page, the following page 0029,

8 following page 0030, and following page 0031,

9 and following page 0032?

10 A.    Okay.

11 Q.    What do you see there?

12 A.    Pages from a website.  And it appears

13 to be size specifications for the various,

14 you know, blocks and stones -- different

15 profiles, different shapes, different sizes.

16 Q.    Based on your knowledge of those pieces

17 or parts that you see there, could the

18 StonCor products that we mentioned earlier be

19 used in their installation?

20 A.    They could be, yes.

21 Q.    Could you turn to page 0034 of

22 Exhibit 43?

23 A.    Okay.

24 Q.    And tell us, what is that page?
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1 A.    It's installation instruction for

2 pillar caps or pillars, building a pillar and

3 capping it.

4 Q.    And would you -- do you see where it

5 says in the lower left-hand side, Creating a

6 pillar?

7 A.    Yes.

8 Q.    Would you read the fourth sentence or

9 paragraph underneath the heading of Creating

10 a Pillar?

11 A.    It is also important to adequately glue

12 each row in order to obtain a stable pillar.

13 Q.    Does StonCor make an adhesive product

14 that could be used for that purpose?

15 A.    Yes.

16 Q.    And what is that product, what

17 trademark is that?

18 A.    Stonlok.

19 Q.    It's sold under the trademark Stonlok?

20 A.    Stonlok, as well as Stonset.

21 Q.    And do you see in the -- up above

22 there, above the drawings where it says Note?

23 A.    Yes.

24 Q.    What does it say after Note?
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1 A.    Techo-Bloc suggests applying concrete

2 adhesive glue between each layer of the

3 pillar kit.

4 Q.    And does StonCor make a product that

5 could be used for that function?

6 A.    Yes.

7 Q.    And that product is sold under what

8 trademark?

9 A.    Stonlok and Stonset.

10 Q.    Thank you.

11       I believe you said earlier that StonCor

12 sells its flooring products to a variety of

13 customers, correct?

14 A.    Yes.

15 Q.    Would that include occasionally retail

16 outlets?

17 A.    No, we don't sell through retail --

18 Q.    No, not through retail.

19 A.    Oh, I'm sorry.

20 Q.    To, to customers or builders that are

21 building structures that will serve as retail

22 outlets.

23 A.    Yes, that -- that is true.

24 Q.    Okay.  So it is true that StonCor sells
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1 to builders who will build structures and

2 serve as retail outlets?

3 A.    Yes.

4 Q.    Among many other things.

5 A.    Yes.

6 Q.    In the application that is being

7 opposed here for the mark Stonedge, the

8 product is described as, quote, precast

9 decorative stone, close quote.

10       What does that mean to you?

11 A.    Precast decorative stone to me would be

12 something that's manufactured, it's not -- as

13 opposed to natural stone, but it's

14 manufactured in order to look like stone.

15 And it's prefabricated in very specific

16 sizes.

17 Q.    Would that include the products we've

18 seen in Exhibit 43?

19 A.    I believe so, yes.

20 Q.    On the pages of Exhibit 43, do you see

21 use of the mark Stonedge that is being

22 opposed?

23 A.    Yes.

24 Q.    It's on nearly every page, is it not?
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1 A.    Yes.

2 Q.    And if you would direct your attention

3 back to page 00009 of Exhibit 43.

4 A.    Okay.

5 Q.    I direct your attention to the mark

6 Stonedge as it appears in the upper left-hand

7 corner of that page.

8 A.    Yes.

9 Q.    Do you find some resemblance there

10 between that mark and the marks of StonCor?

11 A.    Yes, very much.

12 Q.    And on what -- what do you -- what do

13 you find -- what is it that makes you say

14 there's some resemblance?

15 A.    Well, it starts with -- it starts with

16 S-t-o-n, because they capitalize the "E," it

17 draws attention to the fact that it's just

18 S-t-o-n and not S-t-o-n-e and that's

19 identical to every mark that Stonhard has

20 filed and owns.

21 Q.    What is identical, the S-t-o --

22 A.    The S-t-o-n as the first half of the

23 name.

24 Q.    Based on your perusal of Exhibit 43 and
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1 the products sold by the Applicant under the

2 mark Stonedge, would those products be sold

3 for use in the same -- any of the same

4 applications or markets to whom StonCor

5 promotes its products?

6 A.    Under -- just based on looking at the

7 products themselves, they could be used in

8 commercial construction or those types of

9 applications.  Although, many of the photos

10 and things they show are not that.  But it's

11 not -- it's not uncommon to see these types

12 of materials used in commercial space,

13 retail, you know, schools, hospitals, those

14 types of applications.

15 Q.    In the public spaces?

16 A.    In the public space, yes.

17 Q.    And StonCor sells flooring for those

18 public spaces --

19 A.    Yes.

20 Q.    -- correct?

21 A.    Yes.

22 Q.    Do you believe that a typical general

23 contractor to whom StonCor might sell seeing

24 the mark Stonedge would think that product
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1 identified a product of StonCor?

2 A.    I do believe it's possible that they

3 would see that, especially if they saw it

4 printed in -- in a specification or -- or a

5 place where the mark is just being referenced

6 to as -- as a product.

7 Q.    You think there is -- in your judgment

8 is there similarity in sound as between

9 Stonedge and StonCor's mark or marks?

10 A.    There's similarity in sound in terms of

11 they both start with the sound "stone."

12 They're both only two syllables.  And, you

13 know, so when you look -- even when you look

14 at it visually, it looks the same.

15 Q.    And that applies to one or all of

16 StonCor's marks?

17 A.    All of Stonhard's marks -- StonCor's

18 marks.

19 Q.    And you find some similarity in

20 appearance --

21 A.    Yes.

22 Q.    -- as between the mark Stonedge and any

23 or all of StonCor's marks?

24 A.    Yes, to many of our marks, yeah.  It's
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1 similar in length, same number of letters in

2 many cases.

3 Q.    So in your judgment someone seeing the

4 mark Stonedge, a general contractor, for

5 example, might understand that to be a member

6 of the StonCor family of marks?

7 A.    Yes, especially if he sees it in a

8 typed specification or a document such as

9 that.

10 Q.    Because in that -- that would be in

11 text, is that --

12 A.    In text.

13 Q.    -- why you're saying --

14 A.    If I looked at a specification, it's

15 not normally a printed piece of literature,

16 it's actually a typed out specification.

17 Q.    You think a general contractor seeing a

18 package of precast decorative stone labeled

19 Stonedge might think that that was a product

20 of StonCor?

21 A.    It's possible.  It depends on how the

22 package is presented and -- and the typeface

23 and -- and whatever used to identify the

24 product.
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1 Q.    And the same question with respect to a

2 general contractor hearing about a, quote,

3 precast decorative stone product and hearing

4 that the product was sold under the mark

5 Stonedge, would he believe that product was a

6 product of StonCor?

7 A.    He could certainly believe that.

8 Q.    Do you think it likely that an

9 architect seeing the mark Stonedge would

10 think that denoted a product of StonCor?

11 A.    I think likely, yes.

12 Q.    You think it's likely that an architect

13 hearing the mark Stonedge pronounced would

14 believe that mark identified a product of

15 StonCor?

16 A.    Yes.

17 Q.    Same question with respect to a

18 building engineer?

19 A.    Yes.

20 Q.    Would it make any difference whether

21 we're talking about building engineers,

22 general contractors, architects or not?

23 A.    No.

24 Q.    They'll all reach the same conclusion?
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1 A.    They're likely to reach the same

2 conclusion.

3 Q.    That conclusion being?

4 A.    If they heard the mark or saw it, that

5 it -- that it was possibly a product

6 manufactured or provided by Stonhard or

7 StonCor.

8 Q.    And we're using here StonCor and

9 Stonhard interchangeably?

10 A.    Yes.

11 Q.    Let's compare the marks Stonhard and

12 Stonedge.

13       What's the first letter of each mark?

14 A.    "S."

15 Q.    What's the second letter of each mark?

16 A.    "t."

17 Q.    What's the third letter of each mark?

18 A.    "o."

19 Q.    What's the fourth letter of each mark?

20 A.    "n."

21 Q.    Do the two marks share a common letter

22 "d" in the second half?

23 A.    Yes.

24 Q.    What are the number of letters in each
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1 of those marks?

2 A.    Eight.

3 Q.    And do both of those marks have an

4 English word as the second and ending

5 syllable?

6 A.    Yes.

7 Q.    What is it in the case of Stonhard?

8 A.    It's "hard."

9 Q.    The word "hard"?

10 A.    Yes.

11 Q.    And what is the English word that's the

12 second syllable of Stonedge?

13 A.    It's the word "edge."

14 Q.    So the first syllable of each of the

15 marks is what?

16 A.    Ston.

17 Q.    Spelled?

18 A.    S-t-o-n.

19 Q.    And sounding like the word?

20 A.    Like the word "stone," s-t-o-n-e.

21 Q.    Is there hyphen, or spacing, or

22 separation in either of the two marks?

23 A.    No.

24 Q.    How long has the mark Stonhard been
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1 used as a trademark or as a part of a -- as a

2 trademark, let's start with that, to your

3 knowledge?

4 A.    To my knowledge, since 1922.

5 Q.    And how long -- was it ever used as the

6 name of the corporation?

7 A.    Yes.

8 Q.    And for how long did that happen, did

9 that persist?

10 A.    At least since --

11 Q.    Better stated, when did that start?

12 A.    To my knowledge, at -- at least as

13 early as 1960.

14 Q.    And when did that cease to be the name

15 of the corporation?

16 A.    When Stonhard executed a name change,

17 changing its name to StonCor.  And I believe

18 that was in about 1990 or 1993, somewhere in

19 there.

20 Q.    And subsequent to that, the -- was it

21 used as a division or a trading name?

22 A.    It's a division of -- it's -- the mark

23 Stonhard is currently used as a division of

24 and doing business as -- entity for StonCor
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1 Group, Inc.

2 Q.    A trading name?

3 A.    Yes.

4 Q.    In addition to being a trademark?

5 A.    Yes.

6 Q.    That's applied to all of the goods?

7 A.    Correct.

8 Q.    Including the goods that we said could

9 be used to install the Stonedge products?

10 A.    Yes.

11               MR. QUINN:  Okay.  I'd like you

12 now to take a look at Exhibit 2.  The Court

13 Reporter to mark that.

14               Mr. Menker, you still hear us

15 okay?

16               MR. MENKER:  Yup, everything is

17 great.

18               (Exhibit Opposer-2, Job File,

19 is marked for identification)

20               THE WITNESS:  Okay.

21 BY MR. QUINN:

22 Q.    And would you tell us or would you

23 identify Exhibit 2 for us?

24 A.    Sure.
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1       It is -- just a moment.  Yup, Exhibit 2

2 is a -- give me a second.  Appears to be a

3 copy of a job file or a project file from a

4 Stonhard project or -- or a job that we

5 performed.

6 Q.    And would you briefly tell us how one

7 of these job files comes into existence and

8 what its function is --

9 A.    Sure.

10 Q.    -- with respect to -- and making

11 reference to Exhibit 2 as its convenient to

12 do so.

13 A.    Okay.  Well, when we begin the process

14 of selling, a salesperson is calling on his

15 customer, whether it's a general contractor,

16 an end contractor or an architect.  And as

17 that -- as that lead or that prospect turns

18 into an actual piece of business, a project,

19 in fact, at the time that we begin producing

20 any sorts of documentation for that project,

21 whether it's the specification itself, the

22 proposal that we've made to the customer and

23 then all the subsequent documentation that

24 goes from -- from proposal, to contract, to
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1 billing, to shipping documentation, all of

2 that is contained in a single file that we

3 refer to as a job file or a project file.

4 Q.    And that's what we see here as

5 Exhibit --

6 A.    Yes.

7 Q.    -- 2?

8       And can you tell us what this

9 particular job file -- what job this job file

10 was for?  Pardon me for the awkwardness of

11 the question.

12 A.    Yup, one second.

13       This would be an installation for

14 Boeing Helicopters in Ridley Park,

15 Pennsylvania.  It's a contract or a job that

16 was performed, sold to a general contractor,

17 Haverstick and Borthwick in Plymouth Meeting,

18 PA.  So this would be a contract that we sold

19 to a general contractor for an installation

20 at an enduser, in this case Boeing.

21 Q.    And what were the products that were

22 involved in that sale, can you tell us?

23 A.    Yes.

24       Stonclad GS mortar system,
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1 Stonkote AT5, which is a coating, standard

2 primer, Stonkote HT4 and Stonflex MP7.

3 Q.    And what does the HT4, for example,

4 mean after you used that word --

5 A.    Yes.

6 Q.    Pardon me, you used that word after the

7 word "Stonkote," what does that mean?

8 A.    HT4 would just be one formulation or

9 version of Stonkote, which is a product

10 family for us.  Stonkote are -- all the

11 Stonkotes are coatings, top coatings.  And

12 then there are various versions of that,

13 depending on the service requirements.

14 Q.    And is the same true of the MP7 you

15 referred to with respect to the mark

16 Stonflex?

17 A.    Yes, Stonflex would represent a family

18 of products.  In this case, adhesives and

19 sealants.  And MP7 is one version of that; in

20 fact, that's a joint sealant.

21 Q.    Now, I believe you testified earlier

22 that you did about 7,000 jobs annually in the

23 United States?

24 A.    Individual projects, really anywhere
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1 from 7 and 15,000, depending upon the -- the

2 year that we have.

3 Q.    And there is a job file for each one of

4 those projects?

5 A.    Yes.

6 Q.    Now, if you do a job for a customer

7 let's say five years ago and you generated a

8 job file for that customer at a particular

9 locale --

10 A.    Yes.

11 Q.    -- and that customer then comes back

12 and says, I need additional work done, and

13 he's expanding his building, for example,

14 does that result in the creation of a

15 separate job file?

16 A.    Yes, there's a job file for each

17 individually executed project or -- or

18 contract.

19 Q.    Even though that's with the same

20 contractor at the same location?

21 A.    Yes.

22 Q.    So -- pardon me.

23       Has the number of jobs remained

24 relatively constant over the last, let's say,
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1 five or ten years?

2 A.    It -- it varies from year to year, but

3 I would say over the last ten years it's

4 probably never less than, you know, 5 to

5 7,000, but it could have -- it could swell to

6 as more as, you know, 10 or 12, or even

7 15,000.  It really depends upon the nature of

8 the business in that given year.

9 Q.    So if -- if the minimum was 5,000 over

10 the last ten years, so there's 50,000 job

11 files at least?

12 A.    Over the last ten years, yes.

13 Q.    And how -- do you have any idea of how

14 many different customers are represented by

15 those 50,000 job files?  An estimate would be

16 fine.

17 A.    An estimate?

18       Somewhere between 2,500 and -- and

19 4,000.

20 Q.    Customers?

21 A.    Customers.

22 Q.    And those customers would range, what,

23 from -- what would be the smallest to the

24 largest in terms of the organizations you
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1 would be selling to?

2 A.    It could be a small individual private

3 company, like a restaurant or an auto

4 dealership, to a company the size of a Boeing

5 or a General Electric.

6 Q.    And in the case of a large customer,

7 like a Boeing, or a General Electric, or

8 Anheuser-Busch, someone like that, do you

9 have any idea of how many individuals in a

10 company, corporate organization would be

11 involved in that procurement?

12 A.    For an individual location, it might be

13 anywhere from, you know, two or three to in

14 the case of like an Anheuser-Busch, it could

15 be five to ten.  We consider a customer or an

16 account an individual location.  So for a

17 Boeing, every single facility or every

18 location of Boeing is an individual customer

19 to us.

20       So at any given location it will be

21 anywhere from I'd say, you know, five to ten

22 people might be involved.

23 Q.    Okay.  Would you turn to Exhibit 3?

24               MR. QUINN:  And the Court
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1 Reporter to mark that.

2               You did mark Exhibit 2,

3 correct?

4               THE COURT REPORTER:  Yes.

5               (Exhibit Opposer-3, Stonhard's

6 Floor Systems Brochure, is marked for

7 identification)

8 BY MR. QUINN:

9 Q.    Turn to Exhibit 3 and identify that for

10 us, please.

11 A.    This is Stonhard's Floor Brochure,

12 Floor Systems Brochure, sometimes referred to

13 as our general catalog, in its entirety.

14 Q.    And on page five of that brochure would

15 you read -- pardon me, not read.  Just

16 describe what the significance is of the

17 material, the names and the common nouns that

18 appear there in the lower right-hand corner?

19 A.    The lower right-hand corner just

20 examples of the types of areas where our

21 products might be used.

22 Q.    And then on the following page, would

23 you tell us what are those pictures that

24 appear on the page that's headed -- or lower
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1 case -- pardon me, lower left-hand corner,

2 Design?

3 A.    Those are just examples of -- of the

4 design that -- capabilities of our products.

5 And those are four photos or actual projects

6 that were completed using our product as part

7 of an overall design.

8 Q.    I'm curious, do you happen to know what

9 the one is in the upper right-hand corner,

10 for Mr. Menker's benefit, that shows the

11 State of Florida?

12 A.    Yes, that's actually the Florida

13 Welcome Center when you cross over the border

14 from Georgia into Florida.

15 Q.    You don't happen to know if that

16 building is stone on the outside, do you?

17 A.    I do not.

18 Q.    Or artificial concrete?

19 A.    I do not.

20 Q.    And turn to page 11.

21 A.    Okay.

22 Q.    What does that page show on the

23 right-hand edge of the page?

24 A.    On the right hand -- oh, the colors you
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1 mean?

2 Q.    Yes.

3       What do you see there on the right-hand

4 edge?

5 A.    This is a page from the brochure from

6 the Stonclad family of products and the

7 photos along the right edge are color

8 swatches of the available standard colors for

9 Stonclad.

10 Q.    And I notice there under the word

11 Stonclad UT it says, Troweled polyurethane

12 textured mortar system.

13 A.    Yes.

14 Q.    Is that mortar system available in all

15 of those colors to the right?

16 A.    Yes.

17 Q.    So that mortar system has some colors

18 that might match up with the colors that we

19 saw earlier in Exhibit 43?

20 A.    Yes.

21 Q.    Not --

22 A.    If we had seen them in color.

23 Q.    If we had seen them in color?

24 A.    Yeah.
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1 Q.    It has a tan, correct?

2 A.    Yup, a tan and a brown.

3 Q.    And a silver, correct?

4 A.    Silver gray, yes.

5 Q.    A pewter, darker gray?

6 A.    Yes.

7 Q.    And a slate color?

8 A.    Yes.

9 Q.    Would you turn to page 13?

10 A.    Okay.

11 Q.    And what do you see there?

12 A.    This is a page from the brochure for

13 the product family Stonshield.

14 Q.    And what does it say under the heading

15 Stonshield UTS?

16 A.    Troweled polyurethane mortar system,

17 textured with Stonshield's signature colored

18 quartz aggregate.  Use in food preparation

19 and service areas where thermal shock and

20 cycling are present.

21 Q.    Is Stonshield UTS available in the

22 colors shown to the right there on page 13?

23 A.    Yes, those are the standard colors.

24 Q.    Turn to page 15.
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1 A.    Okay.

2 Q.    That's Stonblend?

3 A.    This is the Stonblend family page from

4 the brochure.

5 Q.    And Stonblend is a flooring product?

6 A.    Yes.

7 Q.    And the colors for Stonblend are those

8 shown on the right?

9 A.    Yes, they are.  The GSI are on the top

10 section and the GSI-G are in the bottom

11 section.

12 Q.    And on page 17 --

13 A.    Yes.

14 Q.    -- the same --

15 A.    The same...

16 Q.    -- question?

17 A.    Stonres page from the brochure and the

18 colors on the right are the available

19 standard colors for that product.

20 Q.    And Stonres is what?

21 A.    Is a resilient pour in place floor

22 system.

23 Q.    And turn to page 23, please.

24 A.    Okay.
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1 Q.    I'm sorry, I'm sorry, strike that.

2 We're finished with Exhibit 3.

3       Would you turn to Exhibit 4?

4               MR. QUINN:  And would the Court

5 Reporter mark that, please.

6               (Exhibit Opposer-4, Signet

7 Research Report for Plant Services Magazine,

8 is marked for identification)

9               THE WITNESS:  Okay.

10 BY MR. QUINN:

11 Q.    Can you identify Exhibit 4 for us

12 before July?

13 A.    Exhibit 4 is a Signet Research Report

14 for Plant Services Magazine.  So it would --

15 these are independent surveys that are run

16 that the magazine offers to us to show the

17 strength of our advertising and makes

18 suggestions on how our advertising is

19 received in their magazine.

20 Q.    And would you turn back to page 12 of

21 that exhibit?

22 A.    Okay.

23 Q.    And what do you see there?

24 A.    This would be --
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1 Q.    Table of some sort?

2 A.    A table, yup, an AdEffect table.

3 Q.    And what is the significance of this

4 for StonCor?

5 A.    It shows on this table Stonhard.  So

6 Stonhard placed a one-page four color ad on

7 page 51.  They gave us an overall AdEffect

8 StonCor of 81.  And then they rate the -- how

9 many people rated it or what percentage of

10 people surveyed rated our ad as excellent in

11 effectiveness and good in effectiveness.

12 Q.    And are those advertisers ranked in

13 that table?

14 A.    They appear to be ranked by AdEffect

15 score.

16 Q.    And where is Stonhard in the ranking?

17 A.    Number 6.

18 Q.    Are any of the five above Stonhard

19 competitors?

20 A.    No.

21 Q.    Does that ranking have significance to

22 you as respecting StonCor's trademarks?

23 A.    Yes.

24 Q.    What is that significance?
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1 A.    It shows -- well, one, it shows the

2 effectiveness of our advertising in our

3 space.  In fact, on this list there is only

4 one other competitor listed and they are 12th

5 down on the list.

6 Q.    What is that?

7 A.    Tennant Company, they manufacturer

8 coatings.

9 Q.    Mm-hum.

10       So with respect to -- does this --

11 strike that.

12       Does this table have any significance

13 as respecting the recognition of StonCor's

14 trademarks?

15 A.    It at least shows that -- how well

16 received our advertising is in this case.

17 I'm not -- unless I read how the survey was

18 done, I couldn't -- I don't know.

19 Q.    But all the ads would include

20 StonCor -- one other more of StonCor

21 trademarks?

22 A.    They certainly would.

23 Q.    Including all of them would have the

24 trademark Stonhard?
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1 A.    Always with the Stonhard trademark.

2 Q.    Would you look at the last two pages of

3 that exhibit, please?

4 A.    Okay.

5 Q.    And tell us what those two pages are.

6 A.    This appears to be the summary of the

7 actual -- how the score was achieved for the

8 Stonhard -- for Stonhard in that previous

9 table.  It's actually showing what percentage

10 of respondents rated our ad as excellent,

11 good, fair, poor.

12       And, in addition, it appears that there

13 is some comments lifted from the various

14 surveys and those are the bullets that are

15 listed here.

16       In fact, the bullets, they're asking

17 the surveyor after seeing the ad in as much

18 detail, tell us your opinion about the

19 advertiser and the products being advertised

20 and what message you feel they're trying to

21 convey.  And these bullets represent comments

22 that have been taken out of various surveys.

23 Q.    So the comments represent the reaction

24 of the readers to the ads?
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1 A.    Yes.

2 Q.    And from that do you believe there's

3 some correlation with respect to the goodwill

4 associated with the ads and the marks that

5 appear in those ads?

6 A.    Yes.

7 Q.    What do you believe that correlation

8 is?

9 A.    One, people recognize the name

10 Stonhard.  And when you read some of these,

11 you know, you'll see that our advertising

12 also portrays and -- and people are getting

13 that message, that we portray our product

14 through the mark to represent a quality

15 product.  It's good for the applications.

16 It's very straightforward.  You know, and --

17 and this reinforces that we're meeting our

18 goal of using the mark to -- to represent the

19 quality of our product.

20 Q.    Okay.  Let's turn to Exhibit 5.

21 A.    Okay.

22               MR. QUINN:  Would you mark

23 Exhibit 5 for us, please?

24               (Exhibit Opposer-5, Page Out of
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1 Food Processing Magazine, is marked for

2 identification)

3 BY MR. QUINN:

4 Q.    And can you tell us what Exhibit 5 is?

5 A.    Exhibit 5 is a page out of Food

6 Processing Magazine.  This is from their

7 Reader's Choice Awards Edition of the

8 magazine.

9 Q.    And what is the significance of this

10 page to StonCor and to this proceeding?

11 A.    We -- we advertise frequently in Food

12 Processing.  And once a year Food Processing

13 does an unaided survey where they ask various

14 questions to their respondents.  For example,

15 in our case, to name a flooring material or

16 name a flooring supplier to -- they ask a

17 series of questions for them to identify

18 companies that they recognize as the leader

19 in a market space.  Or just unaided, name,

20 you know, all the flooring companies that you

21 can think of.  And in the bottom left corner

22 you can see the category of flooring.  And

23 24 percent of the time Stonhard was named

24 as -- as a flooring company or as a, you
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1 know, quality provider of flooring.  I'm not

2 certain as to the nature of the question.  So

3 we were ranked number 1.  And the number 2 is

4 Tufco and they were 7 percent of the time

5 recognized in the survey.

6 Q.    Thank you.

7       Let's turn to Exhibit 6.

8               (Exhibit Opposer-6, Page from

9 Magazine, is marked for identification)

10 BY MR. QUINN:

11 Q.    And would you identify that exhibit?

12 A.    This is a page from a magazine, I'm

13 trying to see here.  It's probably Food

14 Processing magazine again.

15       Reader's Choice Awards for 2007.  And,

16 again, this is the section or the category

17 Equipment & Packaging.  And Stonhard would be

18 the -- well, Flooring is one of the

19 categories.  And Stonhard is listed number 1,

20 again, referenced 23 percent of the time.

21 And like the previous one, Tufco is number 2

22 at 16 percent of the time.

23 Q.    So what is the relevance of this

24 particular piece, Exhibit 5 -- 6, pardon me,
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1 to this proceeding?

2 A.    Yes, like 5, the relevance here is that

3 Stonhard is, at least in this venue, Food

4 Processing, the most widely recognized name

5 in the marketplace.

6 Q.    Okay.  I'd like to direct your

7 attention to Exhibit 7.

8 A.    Okay.

9               (Exhibit Opposer-7, Page from

10 Food Processing Magazine, is marked for

11 identification)

12 BY MR. QUINN:

13 Q.    Would you tell -- identify what this

14 exhibit is and tell us the relevance to this

15 proceeding?

16 A.    Page from Food Processing Magazine.

17 Q.    What is the date?

18 A.    March 2009.  Also Reader's Choice

19 Awards for Equipment, Packaging & Services.

20 Bottom left is Flooring category.  Again,

21 Stonhard is number 1, ranked at 25 percent.

22 Sherwin Williams, one of our competitors and

23 Tufco are tied for the second place position

24 at 14 percent of the time.
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1 Q.    So, again, does that demonstrate

2 goodwill and recognition of the mark --

3 A.    To us --

4 Q.    -- Stonhard?

5 A.    Yes, to us, again, it represents the

6 wide recognition of the mark Stonhard in the

7 marketplace.

8 Q.    Thank you.

9       Turn to Exhibit 8, please.

10 A.    Yes.

11               (Exhibit Opposer-8, Packet of

12 Product Literature, Product Data Sheets, is

13 marked for identification)

14 BY MR. QUINN:

15 Q.    Would you tell us what Exhibit 8 is,

16 identify it for us?

17 A.    Exhibit 8 is a packet of product

18 literature, product data sheets for various

19 Stonhard products.  It's all product data

20 sheets.

21 Q.    And they are for what products?

22 A.    Stonblend GSI, Stonclad GR,

23 Stonclad GS, Stonclad UR, Stoncrete HS1,

24 Stonfil OP2, Stonset QS5.  Unless I missed



Page 67

1 something, that's all of them.

2 Q.    And the products Stoncrete, Stonfil,

3 and Stonset are products you've previously

4 testified could be used to install a Stonedge

5 caps and other --

6 A.    They could be, yes.

7 Q.    -- artificial stone concrete --

8 A.    Yes.

9 Q.    -- product?

10 A.    Yes.

11 Q.    Correct?

12 A.    Yes.

13 Q.    And these product data sheets, are they

14 available on StonCor's website?

15 A.    Yes, they are.

16 Q.    Are they distributed to customers,

17 potential customers --

18 A.    Yes.

19 Q.    -- or do they stay on the website?

20 A.    They are distributed as well.  We have

21 them in printed form.  And they are

22 distributed via our sales force.  They can be

23 sent in the mail as well from here.  And, in

24 addition, they can be downloaded directly
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1 from our website.

2 Q.    Do you have any idea how many of these

3 are distributed annually?

4 A.    Any given data sheet we usually print

5 them in lots -- excuse me.  Usually print

6 them in lots of 5 to 10,000.  Depending upon

7 the product, we might distribute 5 or 6,000

8 in a year for a high moving product.  For a

9 lower moving product, 2 to 3,000 printed,

10 printed copies.  Those numbers are a lot

11 lower than they used to be, because most of

12 our data sheet distribution ends up being

13 direct from the internet.

14 Q.    When you said a lower moving product,

15 how would you -- what would be your estimate

16 for Stoncrete, the number of data sheets?

17 A.    Stoncrete HS1 would be in the --

18 Q.    Representative year.

19 A.    -- maybe 2 to -- 2,000 to 2,500 data

20 sheets in a year.

21 Q.    Same question with respect to Stonfil?

22 A.    OP2, somewhere in the 3 to 5,000 range.

23 Q.    Same question with respect to Stonset?

24 A.    QS5, it would be in the 2,000 range.
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1 Q.    Do you have any idea how many hits a

2 year you get on your website?

3 A.    Somewhere between 9,000 and 10,000 a

4 month.

5 Q.    So that would be somewhere around

6 120,000 a year?

7 A.    Yes.

8 Q.    And do you have any way of telling

9 whether those people print data sheets off of

10 your website?

11 A.    I know we can tell if they've been to

12 that section of the website.  We can run

13 reports that tell us that.  Off the top of my

14 head, I don't know what the quantities would

15 be.

16 Q.    Okay.  But you do know that people do

17 print from your website?

18 A.    Yes.

19 Q.    Okay.

20 A.    Well, we know that they view the page.

21 I can't tell if they've printed it or not.

22 Q.    Let's turn to Exhibit 9.

23 A.    Okay.

24               MR. QUINN:  The Court Reporter
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1 mark that, please.

2               (Exhibit Opposer-9, Two

3 Photographs, are marked for identification)

4 BY MR. QUINN:

5 Q.    What is Exhibit 9?

6 A.    The series of photographs -- well, two

7 photographs for one of our packaging, boxes

8 that's used to package our products in.

9 Q.    And what mark appears -- what appears

10 on that box?

11 A.    On the front side and on the side

12 panel, you can see the mark Stonhard.

13 Q.    Now, if the product in the box were one

14 of the -- let's say for Stonfil, where would

15 that appear?

16 A.    If you look at the picture that shows

17 the side of the box where there's a large

18 blank white area, it would be printed either

19 with a label or direct ink printed on the

20 side of the box the name of the product.  For

21 example, Stonclad GS would be printed on the

22 side of the box when the box is filled.

23 Q.    Mm-hum.

24       And what is the second photograph, what
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1 is that illegible text?

2 A.    That would be some safety information,

3 including the contact information, if -- if

4 the product happens to be spilled or if a

5 truck were in an accident or whatever and

6 someone needed emergency information about

7 how to handle a chemical spill.  As well at

8 the bottom it appears to be a list of our

9 offices and locations around the world.

10 Q.    There's not any trademark significance

11 to that, is there?

12 A.    Inside the box?

13 Q.    Yes.

14 A.    No.

15 Q.    Okay.  Let's turn to Exhibit 10.

16 A.    Okay.

17               (Exhibit Opposer-10, Stonhard

18 Linings Brochure, is marked for

19 identification)

20 BY MR. QUINN:

21 Q.    And would you identify Exhibit 10 for

22 us?

23 A.    Exhibit 10 is the Stonhard Linings

24 Brochure, similar to the Flooring Brochure
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1 this is a catalog for our chemical resistant

2 linings materials.

3               MR. QUINN:  The Reporter has

4 marked Exhibit 10?

5               THE COURT REPORTER:  Yes.

6 BY MR. QUINN:

7 Q.    Go to Exhibit 11.

8 A.    Okay.

9               MR. QUINN:  Would you mark

10 Exhibit 11, please?

11               (Exhibit Opposer-11, College

12 Planning and Management Magazine Document, is

13 marked for identification)

14 BY MR. QUINN:

15 Q.    And would you identify Exhibit 11 and

16 tell us what it is?

17 A.    Give me one second.

18       It appears to either be a listing or a

19 press release from College Planning and

20 Management Magazine from July of 2007.  It's

21 probably a directory listing.

22 Q.    Do you see the statement, Stonhard, the

23 unprecedented leader of high-performance,

24 seamless, polymer floor and wall systems?
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1 A.    Yes.

2 Q.    What's the basis for the statement "the

3 unprecedented leader"?

4 A.    We -- first of all, based on surveys

5 that are run fairly frequently, we believe

6 that Stonhard is the most widely recognized

7 brand in our marketplace of seamless polymer

8 floor and wall systems.

9       We also know that from a square footage

10 standpoint, we have the largest market share

11 in the U.S. marketplace; in fact, in the

12 North America marketplace in our -- in our

13 space of polymer floor and wall systems.

14 Q.    All right.  Let's turn to Exhibit 12.

15               (Exhibit Opposer-12, College

16 Planning and Management Magazine Document, is

17 marked for identification)

18 BY MR. QUINN:

19 Q.    What is Exhibit 12?

20 A.    This appears to be either an editorial

21 or a press release that Stonhard made through

22 College Planning and Management Magazine.

23 Q.    Is this typical of Stonhard's

24 advertising in the print media?
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1 A.    This is one form.  Our most common

2 would be a traditional four color ad.  This

3 is a more of an editorial-type ad.  I would

4 say this probably represents 25 to 30 percent

5 of the type of advertising that we do.

6 Q.    Let's turn to Exhibit 13.

7 A.    Okay.

8               (Exhibit Opposer-13, Food

9 Processing Magazine Document, is marked for

10 identification)

11 BY MR. QUINN:

12 Q.    Would you identify Exhibit 13 for us?

13 A.    It's a page from Food Processing

14 Magazine, September 2003.  Like the previous,

15 it's -- it's an advertisement, but it's an

16 advertisement that's, you know, styled to --

17 to look more like an editorial.

18 Q.    And, again, is this typical of --

19 A.    Yeah.

20 Q.    -- Stonhard's print media advertising?

21 A.    Yes, this is typical and represents,

22 again, about 25 to 30 percent of our

23 advertising.

24 Q.    Do you have any idea of the circulation
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1 of Food Processing?

2 A.    I do not.

3 Q.    Same question with respect to the

4 publication at Exhibit 12 appear in

5 College --

6 A.    College Planning and Management.

7 Q.    -- Planning and Management?

8 A.    I don't know.

9 Q.    Turn to Exhibit 14.

10 A.    Okay.

11               (Exhibit Opposer-14, Animal Lab

12 News Document, is marked for identification)

13 BY MR. QUINN:

14 Q.    Would you identify that for us, please?

15 A.    This is a Facility Design, Materials,

16 and Equipment.  So the magazine is Animal Lab

17 News and this is the Buyer's Guide edition.

18 So this is a directory style edition of that

19 magazine.

20 Q.    And what is the significance of this --

21 A.    This page --

22 Q.    -- to this proceeding?

23 A.    This page includes interior materials.

24 And, specifically, in the middle, Flooring.



Page 76

1 And Stonhard would be listed as one of the

2 companies providing resinous flooring.

3 Q.    Is that a placement of an ad by

4 Stonhard or was that --

5 A.    No, that's --

6 Q.    -- a gratuitous placement by the ad --

7 by the magazine for its readers?

8 A.    Right, it's a complimentary listing in

9 the directory.  It's not a paid ad.

10 Q.    So it demonstrates some recognition of

11 the mark Stonhard by third parties?

12 A.    Yes.

13       If we could take a break at some point.

14               MR. QUINN:  Mr. Menker, we need

15 to take a break here.

16               MR. MENKER:  Okay.

17               (Brief recess)

18               MR. QUINN:  Back on the record.

19 BY MR. QUINN:

20 Q.    Okay.  Mr. Jewell, please identify --

21               MR. QUINN:  And I ask the Court

22 Reporter to mark Exhibit 15.

23               (Exhibit Opposer-15, College

24 Planning and Management Magazine Document, is
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1 marked for identification)

2               THE WITNESS:  Okay.  That's a

3 page from College Planning and Management

4 Magazine.  It's a section inside the magazine

5 called Ask the Expert.  The magazine gets

6 questions written in from various places.

7 And when it's about flooring and different

8 kinds of materials, many times they will

9 contact us and ask us if we'd like to respond

10 to the question.  And this is a case where

11 there's a question and we wrote a response to

12 that question.

13 BY MR. QUINN:

14 Q.    And this appears in what magazine?

15 A.    College Planning and Management, March

16 of 2005 issue.

17 Q.    What magazines does StonCor advertise

18 in or contribute to, as we see here?

19 A.    Probably --

20 Q.    How many --

21 A.    About 15 to 20 different magazines.

22 Q.    Name as many of those as you can.

23 A.    Food Processing, Plant Services,

24 Healthcare Building Design, Commercial
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1 Building Products, Architectural Building

2 Products, College Planning and Management,

3 School Planning and Management, Animal Lab

4 News, the Pharmaceutical Processing.  I'm

5 sure I'm missing many, that's just a handful.

6 Q.    Do you have any idea of combined

7 circulation of all those magazines?

8 A.    Some of the -- the commercial oriented

9 magazines are on the order of usually 30 or

10 40,000.  The more industry specific, like a

11 Food Processing, might be only like ten to

12 15,000.

13 Q.    Can you tell us approximately what

14 Stonhard spends annually on those

15 advertisements in the print media?

16 A.    In the print media, just right around

17 $200,000 a year.

18 Q.    And that's for the United States?

19 A.    For the United States, only.

20 Q.    Let's turn to Exhibit 16.

21 A.    Okay.

22               (Exhibit Opposer-16, Food

23 Processing Magazine Document, is marked for

24 identification)



Page 79

1 BY MR. QUINN:

2 Q.    Would you identify that for us?

3               MR. QUINN:  Would the Court

4 Reporter mark it?

5 BY MR. QUINN:

6 Q.    And then would you tell us the

7 significance of that exhibit to this

8 proceeding?

9 A.    This appears to be a -- give me a

10 second.

11 Q.    Take your time.

12 A.    This is either a press release of some

13 kind from Food Processing Magazine, February

14 of 2005 for the Reader's Choice Awards for

15 Food Processing Magazine.

16 Q.    I direct your attention to the bottom

17 of page under the word "Methodology" that

18 appears there, maybe that will give you some

19 more -- refresh your recollection as to what

20 this exhibit is and is all about.

21 A.    Yes.

22       So this is -- this is the news release

23 or press release that Food Processing put out

24 to announce the winners of the Reader's
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1 Choice Awards.

2 Q.    Okay.  And what appears on exhibit --

3 page 4 of that exhibit?

4 A.    Page 4 are the winners or the -- or the

5 listings of I think the number one and two

6 position for each of the categories that they

7 surveyed on, including flooring systems.

8 Q.    And who appears as number one under

9 Flooring?

10 A.    Stonhard.

11 Q.    Thank you.

12       Let's go to Exhibit 17.

13               (Exhibit Opposer-17, Facility

14 Care Magazine Document, is marked for

15 identification)

16 BY MR. QUINN:

17 Q.    Would you identify that for us and tell

18 us what its significance is to this

19 proceeding?

20 A.    This is a page from Facility Care

21 Magazine, January/February 2007 issue.  And

22 this is a page that contains what we would

23 call a product release.  So we submit

24 these -- these are non-paid listings where we
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1 submit a photo and a short caption or a short

2 description of what we're offering.  And the

3 magazine either picks it up or they don't

4 pick it up.  And in this case it's the

5 product release for Stonblend RTZ, sound

6 reducing flooring.

7 Q.    And that appears where on exhibit --

8 A.    It's at the top center of the page.

9 Q.    Okay.  Turn to Exhibit 18.

10 A.    Okay.

11               (Exhibit Opposer-18, School

12 Planning and Management Magazine Document, is

13 marked for identification)

14 BY MR. QUINN:

15 Q.    And would you tell us -- would you

16 identify Exhibit 18 and tell us the

17 significance of that to this proceeding?

18 A.    Exhibit 18 is a page from School

19 Planning and Management Magazine, July 2004.

20 The top half of the page is an editorial

21 written by Ellen Kollie.  So this would be a

22 non-paid editorial where this editor did a

23 review of our materials or our products and

24 wrote her own editorial.  And this is
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1 regarding life-cycle costs of our flooring

2 materials.

3 Q.    And does the trademark Stonblend appear

4 in that write-up?

5 A.    Bah, bah, bah.

6       Yes, Stonblend RTZ.  In fact, there's a

7 quote here from me in this article.

8 Q.    And the significance of that is as to

9 the trademark issue in this case, recognition

10 of the mark?

11 A.    Recognition of the mark.  And, really,

12 because we're being interviewed by an editor

13 of the magazine, recognition of how -- of how

14 widely recognized our name is or how

15 respected our name is in the industry.

16 Q.    Okay.  Thank you.

17       Let's look at Exhibit 19 and ask you to

18 identify that.

19               MR. QUINN:  And the Court

20 Reporter mark it.

21               (Exhibit Opposer-19, Editorial

22 Content from the McGraw Hill publication,

23 Louisiana Contractor from July of 2005, is

24 marked for identification)
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1 BY MR. QUINN:

2 Q.    And tell us the significance to this

3 proceeding.

4 A.    It appears to be an editorial content

5 from the McGraw Hill publication, Louisiana

6 Contractor from July of 2005.  Again, it's a

7 non-paid.  This is in this case an editorial

8 case history on a project.

9 Q.    Would you turn to page 2 on that

10 exhibit and look at the last line on page 2?

11 A.    Okay.

12 Q.    Would you read that?

13 A.    The Stonclad flooring was chosen

14 because, quote, it'll hold up to the chimps,

15 end quote, Reich added.

16 Q.    Now, this -- was this piece that we

17 have identified as Exhibit 19 placed by

18 StonCor?

19 A.    No, this would be a case history that

20 was -- we most likely submitted the

21 information to the magazine, but it was

22 edited, reviewed and edited by an editor of

23 the magazine, Karla Wall.  And it was their

24 choice to publish it.  We did not pay to have
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1 this placed.

2 Q.    Let's turn to Exhibit 20.

3 A.    Okay.

4               MR. QUINN:  And ask that that

5 be marked.

6               (Exhibit Opposer-20, Editorial

7 Content from Design Cost Data, is marked for

8 identification)

9 BY MR. QUINN:

10 Q.    And, Mr. Jewell, identify that for us

11 and tell us its significance to this

12 proceeding.

13 A.    This is, again, editorial content from

14 a magazine called Design Cost Data from

15 May 2005.  And this would be again a case

16 history-type article, non-paid.  So we would

17 have submitted the article and it was picked

18 up by the magazine because they felt that it

19 had editorial merit.

20 Q.    So this was not written by StonCor?

21 A.    This -- normally these are written by

22 StonCor and edited, reviewed and edited by

23 someone at the magazine.

24               (Exhibit Opposer-21, Design
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1 Cost Data Magazine Document, is marked for

2 identification)

3 BY MR. QUINN:

4 Q.    Let's look at Exhibit 21.  And would

5 you tell us -- identify Exhibit 21 and tell

6 us its significance to this proceeding.

7 A.    This, again, it appears to be a -- hold

8 on.  In this case it's an online from DC&D,

9 which I believe is Design Cost Data Magazine.

10 This is just an online version.  And it is a

11 case history editorial regarding one of

12 Stonhard's projects that we completed and

13 it's dated 2008.

14               (Exhibit Opposer-22, Page from

15 Stonhard's Website, is marked for

16 identification)

17 BY MR. QUINN:

18 Q.    Let's go to Exhibit 22.

19 A.    Okay.

20 Q.    Would you identify Exhibit 22 for us?

21 A.    It's a collection of pages from

22 Stonhard's -- well, two pages -- one page

23 from Stonhard's website.  This would be our

24 home page.
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1 Q.    And the text, if you turn it sideways,

2 it's in blue, talks about the different

3 markets that you serve?

4 A.    Yes.

5 Q.    And this is the same website you

6 testified earlier that you have 120

7 something -- approaching -- or over 100,000

8 hits a year on --

9 A.    Yes.

10 Q.    And that's from where the website from

11 where those product data sheets that we

12 identified earlier can be printed?

13 A.    That is correct.

14 Q.    Okay.  Let's turn to Exhibit 23.

15 A.    Okay.

16               (Exhibit Opposer-23, Page from

17 Stonhard Website, is marked for

18 identification)

19 BY MR. QUINN:

20 Q.    Would you identify this for us?

21 A.    Again, this is a Stonhard website.

22 This is from the Products section of the

23 website.  This is actually the main page to

24 the Products section that lists all the
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1 different families.

2 Q.    And the trademarks?

3 A.    And all the trademarks that are --

4 represent them.

5 Q.    That identify those product?

6 A.    Yes.

7 Q.    And those are?

8 A.    Stonclad, Stonshield, Stonblend,

9 Stonres, Stontec, Stonlux, Stonlok, Stonchem,

10 Stonglaze and Stonkleen.

11 Q.    And those bullets on the left, if

12 someone clicks on there where does that take

13 you?

14 A.    Yeah, if someone clicks on either of

15 the bullets on the left or on the actual

16 little square photo of the product, it would

17 take them to a page dedicated to that product

18 family.

19 Q.    Mm-hum.

20       And on that page what would they find?

21 A.    On that page they would see standard

22 colors, more detailed information about that

23 specific product family.  As well as that's

24 where you would find the link to download the
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1 product data sheet.

2 Q.    Would you turn please to Exhibit 24?

3 A.    Okay.

4               (Exhibit Opposer-24, Page from

5 Website, is marked for identification)

6 BY MR. QUINN:

7 Q.    And tell us what that is.

8 A.    Exhibit 24 is the page from our

9 website.  This is from the What's New section

10 of our website.  And, specifically, this is

11 the Trade Show page.  So this is showing

12 trade shows, places where you can see

13 Stonhard and our products exhibited

14 throughout the year.

15 Q.    How many trade shows does StonCor

16 attend in a given year?

17 A.    Typical year, about 25 to 30.

18 Q.    And do you have any idea of the total

19 attendance of those trade shows?

20 A.    No, hundreds of thousands of people

21 when you add it all together.

22 Q.    Do you have any idea of how many people

23 visit the StonCor booth at those trade shows?

24 A.    We may have -- depending on the size of
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1 the show, over the course of two or

2 three days, it could be 20 to 30 on a small

3 show.  It could be 100 to 120 on a larger

4 show.

5 Q.    And the booth that you would maintain

6 at that trade show, are the trademarks

7 visible?

8 A.    Yes, always the Stonhard trademark.

9 And then depending on the specific show, we

10 may actually list some of the other

11 trademarks if we're trying to promote a

12 specific product or -- or talk to a specific

13 market segment.

14 Q.    Give me an example of a specific

15 product that would be promoted at one show

16 over all of the other products?

17 A.    For example, this year at Healthcare

18 Building Design or Healthcare Design Expo,

19 which is in Florida, we'll have a Stonhard

20 trade show booth and it's very highly likely

21 that we'll be specifically promoting the

22 Stonblend and Stonres product families at

23 that show, because those are targeted really

24 for the healthcare industry.
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1 Q.    And what is it about those products

2 that make them suit -- specifically --

3 especially suited for the healthcare

4 industry?

5 A.    They're both very durable products, but

6 they're very decorative and aesthetic in

7 nature.  So they can be used in the public

8 side of the hospital, because they -- they

9 are nice looking products, but they also hold

10 up to the demands of the hospital.

11 Q.    Okay.  Thank you.

12 A.    Mm-hum.

13 Q.    Turn to Exhibit 25.

14 A.    Okay.

15               (Exhibit Opposer-25, BPA Audit

16 for School Planning & Management Magazine, is

17 marked for identification)

18 BY MR. QUINN:

19 Q.    Can you identify Exhibit 25 for us,

20 please?

21 A.    Yes.

22       BPA, this is an BPA audit.  The

23 magazines that we advertise in, in order to

24 convince us to advertise and to sell us on
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1 their magazine, they use outside, third party

2 audit companies to audit their circulation

3 and verify that the circulation is -- is --

4 numbers are correct and true.  So this is a

5 BPA Audit for School Planning & Management

6 Magazine.

7 Q.    And does StonCor advertise in that

8 magazine?

9 A.    Yes, we do.

10 Q.    And is that how you came -- I guess

11 it's not -- is it how you came to acquire

12 this document?

13 A.    Yes.  Normally they -- they'll give us

14 one of these reports during the sales process

15 when they're trying to sell us on advertising

16 in their magazine.

17 Q.    Mm-hum.

18       It looks from the bottom -- it's not

19 clear as to whether it came from their

20 website or not?

21 A.    Normally not.  Normally they hand this

22 kind of document to us.

23 Q.    And so this document says -- what does

24 this document say about the circulation of
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1 that magazines?

2 A.    Give me a sec.

3       It looks like total circulation is

4 about 48,000.

5 Q.    Mm-hum.

6 A.    They show how many new readers were

7 added last year, how many were removed, how

8 many are qualified versus non-qualified.  In

9 this case, qualified versus non-qualified

10 refers more to paid subscriptions versus

11 complimentary subscription.  In this case,

12 100 percent of the circulation is non-paid.

13 Q.    And on the next page?

14 A.    This gives a breakdown of the

15 distribution of their circulation.  So for

16 the total, 48,000, how many of those are

17 executive level people that are receiving the

18 magazine versus specifier level or purchasing

19 level.  And then it even breaks it down into

20 subcategories beyond that.

21 Q.    And are the specifier level, are those

22 the people that would be writing the specs

23 for these --

24 A.    Yeah, specifier level would be -- not
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1 just -- not only writing the specs, but

2 someone who would specify that we need this

3 kind of floor or we need a Stonhard floor.

4 So it could be somebody within the

5 organization that has operations

6 responsibility, but that person says, Yeah,

7 I -- I have the ability or in my job

8 description I will specify materials.

9 Q.    And then down the very bottom, what

10 does -- what -- what do they -- what is the

11 group at the very bottom?  Read that --

12 A.    At the specifier level, yeah, that's

13 architects, engineers, construction managers,

14 design-builders, general contractors,

15 interior designers, consultants.

16 Q.    So these are -- that's the same group

17 generally that you identified earlier as

18 being the people to whom you direct your

19 marketing efforts?

20 A.    Yes, one of the groups who we direct

21 our marketing efforts to, yes.

22 Q.    Let's turn to Exhibit 26.

23 A.    Okay.

24               (Exhibit Opposer-26, Facility
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1 Care Magazine Document, is marked for

2 identification)

3 BY MR. QUINN:

4 Q.    And would you identify that for us,

5 please?

6 A.    Again, this appears to be, in this case

7 it's Facility Care Magazine.  And this is

8 their presentation of the independent third

9 party, you know, circulation audit

10 information.  Again, by -- from BPA, who's --

11 they're like the main company that does this

12 audit.

13 Q.    So Exhibit 26 is the same kind of the

14 thing as Exhibit 25, just in a different

15 form; is that correct?

16 A.    The first one is more raw form, right

17 from the audit.  This is obviously put

18 together as a sales piece by Facility Care

19 Magazine, trying to -- so they graphically

20 are representing the data from that audit.

21 Q.    Thank you.

22               (Exhibit Opposer-27, Food

23 Processing Magazine Circulation Audit, is

24 marked for identification)
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1 BY MR. QUINN:

2 Q.    Let's turn to Exhibit 27.  Mark and

3 identify that and tell us the relevance of

4 it.

5 A.    This is, again, a circulation audit.

6 This time for Food Processing Magazine.  It's

7 the same format as the first one that we

8 looked at.

9 Q.    As Exhibit 25?

10 A.    Twenty-five, yes.

11 Q.    Okay.  And that also is a publication

12 in which StonCor advertises?

13 A.    Yes.

14 Q.    Let's turn to Exhibit 28.

15 A.    Okay.

16               (Exhibit Opposer-28, College

17 Planning & Management Circulation Audit, is

18 marked for identification)

19 BY MR. QUINN:

20 Q.    Would you identify Exhibit 28?  Tell

21 us --

22 A.    Yes.

23 Q.    -- of its relevance to this proceeding.

24 A.    Again, it's an audit, circulation
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1 audit.  This time for a College Planning &

2 Management.  It's the same -- same company,

3 BPA.  And it's the same format as 25 and 27.

4 Q.    And this is another publication in

5 which StonCor advertises?

6 A.    Yes.

7               MR. QUINN:  Off the record for

8 a moment.

9               MR. MENKER:  Okay.

10               (Off-the-record discussion)

11               MR. QUINN:  Back on the record.

12               Even though Mr. Menker and I

13 have agreed that the trademark registrations

14 that were attached to the Notice of

15 Opposition are of record, I just want to have

16 Mr. Jewell look at these trademark

17 registrations that are attached to the Notice

18 of Opposition and to tell us the only -- to

19 verify that the owner of those is the StonCor

20 Group, Inc., which appears on the face of

21 them.  You may wish to...

22 BY MR. QUINN:

23 Q.    So would you look, please, Mr. Jewell,

24 at the attachments to the Notice of
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1 Opposition and check as to the ownership

2 listed for each one.

3 A.    (At which time the Witness reviews the

4 document).

5       Okay.  All of the marks with the

6 exception of one lists StonCor Group, Inc. as

7 the owner.  And that one lists Stonhard, Inc.

8 as the owner, that would be for the mark

9 Stonlok.  All the others list StonCor Group,

10 Inc.

11 Q.    And with respect to Stonlok it is

12 correct, is it not, that when Stonhard, Inc.

13 changed its name to StonCor, Group, Inc.,

14 that that was the only -- there was no

15 transfer of assets associated with that --

16 A.    That's correct.

17 Q.    -- name change, correct?

18 A.    It was just a name change, corporate

19 name change.

20 Q.    So StonCor Group may not be listed

21 there as the owner, but it is, in fact, the

22 owner of that registration?

23 A.    That is correct.

24               MR. QUINN:  Okay.  I move that
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1 all of these exhibits that have been marked

2 be accepted into evidence in this proceeding.

3               And that concludes the direct

4 examination of Mr. Jewell from my

5 perspective.

6               Mr. Menker?

7               MR. MENKER:  I don't have any

8 cross-examination.

9               But, for the record, the

10 Applicant objects to the testimony on the

11 grounds that it's improper rebuttal.

12               MR. QUINN:  We understand the

13 objection.  We do not agree with it.  And

14 we'll see what the Trademark Trial and Appeal

15 Board, how they react to Mr. Menker's

16 objection.

17               Anything else?

18               MR. MENKER:  Nope, that's it.

19               MR. QUINN:  Okay.  Well, let

20 me -- let me think for a minute.

21               Let's go off the record.

22               (Off-the-record discussion)

23 BY MR. QUINN:

24 Q.    Okay.  Redirect for Mr. Jewell then.
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1       With respect to the mark Stonedge that

2 is the subject of the application that's been

3 filed by Les Pierres, that mark -- strike.

4       Do you believe that mark is similar in

5 appearance to one or more of the StonCor

6 marks?

7 A.    Yes, I believe it's similar in

8 appearance to most of our marks.

9 Q.    Give me the specific marks or mark to

10 which you believe is similar in appearance.

11 A.    Stonclad, Stonblend, Stonshield,

12 Stonhard itself, Stonlux, Stoncrete, Stonset,

13 Stonfil, Stoncrest, Stonlok, Stonproof,

14 Stonkote, all of them.

15 Q.    With respect to the mark Stonedge that

16 is the subject of Les Pierres's application

17 for registration, do you find that mark to be

18 similar in sound to any of StonCor's marks?

19 A.    Yes, to all of them.

20 Q.    With respect to the mark Stonedge that

21 is the subject of Les Pierres's application

22 for registration, do you find the connotation

23 of that mark to be similar to any or all of

24 StonCor's marks?
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1 A.    Well, I find it to be confusing with

2 our marks.  In terms of it's a building

3 product and a building material.  And it

4 could be connoted -- or connotated that it is

5 somehow associated with our company.

6 Q.    The application for registration of

7 Stonedge is for use of that mark in

8 connection with precast decorative stone.

9 Isn't it true that StonCor makes products

10 that can be used to -- in the assembly or

11 construction of structures from such precast

12 decorative stone --

13 A.    Yes, it's true.

14 Q.    -- under the mark Stonedge?

15 A.    Yes, it's true, we manufacture several

16 products that could be used in the assembly

17 and construction with these types of stones.

18 Q.    And if those products were being used,

19 the StonCor products were being used in

20 connection with the construction of

21 structures made from the Applicant's precast

22 decorative stone, let me make sure of that,

23 would those products be shipped to a job site

24 in boxes?
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1 A.    Yes.

2 Q.    And would those boxes bear trademarks?

3 A.    Yes.

4 Q.    And what would those trademarks be?

5 A.    Well, they would always include the

6 Stonhard trademark.  And then depending upon

7 the product that was being shipped, if it was

8 Stonset, for example, it would list Stonset

9 on the package as well.

10 Q.    And from Exhibit 43, and particularly

11 page LPS009 --

12 A.    Mm-hum, yes.

13 Q.    -- I believe you testified that you

14 found that mark Stonedge as it appeared there

15 to be likely to cause confusion with

16 StonCor's -- with StonCor and StonCor's

17 various marks, correct?

18 A.    Yes.

19 Q.    Now, would you state the basis for that

20 conclusion?

21 A.    Well, yes.  Especially it's

22 non-stylized.  If it's in a, just a typeface,

23 it looks by all appearances to be

24 associated -- or to be the same or similar to
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1 our marks.  Again, it's -- it's S-t-o-n

2 followed by another word, in that all of our

3 marks are presented the same way.

4 Q.    And I represent to you that that is the

5 way in which Applicant seeks to register its

6 mark.

7 A.    Yes.

8               MR. QUINN:  Let the record show

9 that I just showed to Mr. Jewell, Mr. Menker,

10 a printout from the TARR system that I made

11 yesterday of the status information for your

12 client's application 76/65832 for the mark

13 Stonedge that is at issue in this proceeding.

14               MR. MENKER:  Okay.

15               MR. QUINN:  Merely to show, and

16 I think you'll stipulate, that the

17 registration that is sought is not stylized

18 in any form, correct?

19               MR. MENKER:  That is correct,

20 that should be part of the record, part of

21 the application file.

22               MR. QUINN:  Okay.

23 BY MR. QUINN:

24 Q.    Anything else, Mr. Jewell, that you
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1 would like to add regarding this issue of

2 confusion or likelihood of confusion between

3 the Applicant's mark, Stonedge, when used in

4 connection with precast decorative stone and

5 StonCor and StonCor's marks and products sold

6 under those marks?

7 A.    Yeah, the only thing is, is that, you

8 know, we've put a great deal of effort and

9 energy over the years into being very, very

10 consistent with our naming schemes, as well

11 as our trademark filings to really associate

12 within the building and construction industry

13 anything that's Ston"blank" associated with

14 Stonhard.  We -- we have a very purposeful

15 naming scheme that always includes

16 Ston"blank."  We would not ever consider a

17 product that was -- didn't start with

18 S-t-o-n.  And, in fact, we believe that in

19 the marketplace Ston"blank" in the building

20 and construction industry is generally

21 recognized as a Stonhard product.

22 Q.    And when you say Ston"blank" you mean

23 S-t-o-n"blank" as contrasted to S-t-o-n-e?

24 A.    Yes, S-t-o-n"blank."



Page 104

1 Q.    Thank you.

2               MR. QUINN:  That's all that I

3 have, Mr. Menker.

4               MR. MENKER:  Okay.

5               MR. QUINN:  Anything from your

6 end?

7               MR. MENKER:  No more.

8               MR. QUINN:  Okay.  Thank you

9 very much.

10               MR. MENKER:  Thank you.

11               MR. QUINN:  We'll be in touch I

12 guess.  Okay.

13               MR. MENKER:  Okay.

14               MR. QUINN:  Thank you.

15               (Witness excused)

16               (Testimony concluded at

17 12:08 p.m.)

18

19

20

21

22

23

24
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1             C E R T I F I C A T E

2        I, Sharon L. Martin, a Notary Public,

3 Certified Court Reporter of the State of New

4 Jersey, Registered Professional Reporter, do

5 hereby certify that prior to the commencement

6 of the examination,

7                 MICHAEL JEWELL

8 was duly sworn by me to testify to the truth,

9 the whole truth and nothing but the truth.

10 I do further certify that the foregoing is a

11 true and accurate transcript of the testimony

12 as taken stenographically by and before me at

13 the time, place and on the date hereinbefore

14 set forth.

15 I do further certify that I am neither a

16 relative nor employee nor attorney nor

17 counsel of any of the parties to this action,

18 and that I am neither a relative nor employee

19 of such attorney or counsel and that I am not

20 financially interested in this action.

21

   _____________________________________

22    SHARON L. MARTIN, RPR, CCR-NJ-XI02021

   Notary Public

23    My Commission Expires September 25, 2011

   Date:

24
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